Filed 6-11~79 (CPS)

e it ol R R \"
D N T It LL»‘.,

Fitg ™
JO“'."P" 0oAEr

873JU Py 2: 33

STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS

PROVIDENCE, Sc. SUPERIOR COURT

COUNCIL 94, AMERICAN FEDERATION
OF STATE, COUNTY AND MUNICIPAL
EMPLOYEES AFL-CIO

M. P. NO' 12570
RHODE ISLAND STATE LABOR RELATIONS

BOARD, PROVIDENCE SCHOOL CUSTODIANS'
ASSOCIATION, AND SCHOOIL COMMITTEE

GALLANT, J. This matter is before the Court pursuant to

Rhode Island General Laws, 1956 (1977 Reenactment) §42-35-~15

on an appeal by Council 94 from a decision by the Rhode Island
State Labor Relations Board in Case !No. EE-3195, dated
March 7, 1978, In that decision, the Board concluded that the

petition for election filed by the Providence Sch 1001 Custodians'



Association was a timely petition and it directed that an
election be held.

The parties are in substantial agreement on
the facts. Cogncil 94, and its predecessor, was the certified
bargaining agent for the custodians employed by the Providence
School Devartment, having been certified by the State Labor
Relations Board on June 7, 1967. Thereafter, from the date
of sai@Acertification, up to and inecluding August 31, 1977,
the plaintiff had bargained for and entered into successive
collective bargaining agreements with the Department. The
contract covering the period September 1, 1975 throuagh August 31

is the agreement at issue in this oroceeding.

Prior to its expiration on August 31, 1977, the

School Committee adopted a,resolution extending the cohtract
60 days. As of August 31, 1977 and thereafter Council 94

and the School Committee negotiated in an attempt to reach an
agreement

On November 6, 1977, the union rejected the
employer's proposals by vote of its membership. On November 11,
1977 a second tentative agreement was reached. This aagreement

ratified by the union membership on November 20, 1977 and

approved by the School Committee on December 15, 1977. It



given retroactive application from Augqust 31, 1977
In the meantime, upon hearing through the media
that negotiations had broken down, the Custodians' Association
filed a petition with the State Labor Relations Board on
November 4, 1977 ultimately seeking an election
On December 30, 1977 the Board held a hearing
on the Association's petition for election. At that hearing,

the pla;ntiff argued that the Custodians Association was not

a "labor organization" as defined by Rhode Island General Laws,

1956 (1968 Reenactment) §28-7-3. It argued further that by
virtue of Article XXII of the contract, the contract remained
in effect while the parties were necdtiatinq and therefore

"Contract Bar Rule" precluded the Board from entertaining
the petition. The Custodians Association argued that negotia-
tions had not been going on and that as of November 4, 1977
no contract had existed. In essence, the Board dismissed
Plaintiff's first objection and limited the hearing to the
question of the timeliness of the'petition.

On March 7, 1978 the Board rendered its decision

in favor of the Custodians' Association and entered an order

directing that an election be conducted. From this decision

the petitioner has appealed



In ruling on this appeal, the Court's scope of

review is set forth in §42-35-15. Subsection (g) provides as

follows:

"(g) The court shall not substitute
its judgment for that of the agency as to
the weight of the evidence on questions
of fact. The court may affirm the deci-
sion of the agency or remand the case for
further proceedings, or it may reverse or
modify the decision if substantial rights
of the appellant have been prejudiced
because the administrative findings, in-
ferences, conclusions, or decisions are:

(1) in violation of constitutional or
statutory provisions;

(2) in excess of the statutory authority
of the agency:;

(3) made upon unlawful procedure;

(4) affected by other error of law:;

(5) clearly erroneous in view of the
reliable, probative, and substantial evidence
on the whole record; or

(6) arbitrary or capricious or characterized
by abuse of discretion or clearly unwarranted
exercise of discretion.”

After carefully examining the record in this
case the Court is of the opinion that the administrative
findings and conclusions of the State Labor Relations Board
are arbitrarvy and for the reasons which follow its decision
will be reversed and the case remanded to the Board

Policy number 3 of the General Policies of the

State Labor Relations Board provides that the Board will not



entertain a petition filed by an individual or a labor organi-
zation while there is a valid contract existing between an
employer and a labor organization. This is usually referred
to as the "Contract Bar Rule." An exception exists in that a
petition for an election may be filed while there is a valid
contract in existence if the petition is filed between sixty
and ninety days prior to the expiration of the contract.
The record is clear that the Custodians'
Association did not petition the Board within the 60-90
period prior to the expiration date of the contract in guestion
Therefore, its petition could be entertained by the Board
only if there was no other valid contract in existence when the
Custodians' Association filed its petition on November 4, 1977.
Thus, the existence of a valid contract was a key issue to be
determined by the Board. The Board was obviously aware of this
when it said at page 4 of its Decision:
"We believe that three key elements are
decisive as far as our decision is concerned.
They are as follows:
(1) The fact that there are between 280
and 291 members of the unit seeking to be re-

presented.

(2) The fact that the previous contract
had not been extended subsequent to 10/31/77.



(3) The fact that no new contract
had been executed prior to the filing of
the instant petition."
The Board was of the opinion that the second
third elements were impottan¢ because they showed "a
time frame in which there was no extension of the old contract,
nor the execution of a new one." Therefore, they concluded

"there was nothing to bar the filing of a representation

petition on November 4, 1977."



