STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS
BEFORE THE RHODE ISLAND STATE LABOR RELATIONS BOARD

IN THE MATTER OF

THE STATE OF RHODE ISLAND,

DEPARTMENTS OF

DCYF and DHS
CASE NO: EE- 3671
Home Daycare Providers

-AND-
NEW ENGLAND HEALTH CARE

EMPLOYEES UNION, LOCAL 1199, SEIU,
AFL-CIO :

DECISION AND ORDER & DIRECTION OF ELECTION
TRAVEL OF CASE

The above entitled matter came on to be heard before the Rhode Island State
Labor Relations Board (hereinafter “Board”) on a Petition by Employees for
Investigation and Certification of Representatives” (hereinafter ‘“Petition™) seeking to
represent approximately 1300 certified home daycare providers. The Petition was filed
with the Board by Service Employees International Union, District 1199 on October 3,
2003. The Petition was accompanied by signature cards which, if verified, were sufficient
in number to warrant the conducting of an election.

An informal hearing on the Petition was conducted by the Board’s Investigative
Agent on October 27, 2003 which was attended by representatives of both the Petitioner
and the Respondent. The Respondent took the position that it was not the Employer of
employees sought by the petitioning Union and therefore objected to the formation of the
bargaining unit. Formal hearings were conducted on January 8, 2004, January 13, 2004
and January 27, 2004. The parties presented numerous documents and the testimony of
three witnesses: (1) Ms. Reeva Sullivan Murphy, the Child Care Administrator for the
Department of Human Services. (2) Ms. Joanne Flodin, the Licensing and Monitoring
Supervisor for the Department of Children, Youth and Families, and (3) Mr. Anthony A.
Bucci, Personnel Administrator for the State of Rhode Island. In addition to the

documentary evidence and testimony of the witnesses, the parties also submitted



voluminous briefs with appendices in support of their respective positions. In reaching
the decision herein, the Board has carefully reviewed and considered all of the testimony,
evidence and arguments presented.

SUMMARY OF TESTIMONY

Ms. Murphy, testified that she is responsible for the administration of the child
care assistance program, a benefit program for families who are in the family
independence program (Cash Assistance, Welfare-to-Work) (TR. p. 15 Families in
Rhode Island who make up to 225 percent of the federal poverty level are entitled to
some cash assistance from the State of Rhode Island to pay for child daycare services.
(TR. p. 15) In order to receive assistance, a family must file an application with DHS. If
approved, the family is issued a voucher which they may use with any “approved” day
care provider. (TR. p. 16) ! Approximately 2900 children receive care from about 1100
active DHS-approved providers. (TR. p. 17) The rate paid by DHS for these child care
services is established by R.I.G.L. 40-6.2-1.1. (See Petitioner’s Exhibit #1-16) The
Department has enacted extensive regulations for administering the child care assistance
program. (Petitioner’s Exhibit #1-18) To work for DHS, providers must submit an
application and sign an agreement. (TR. p. 29) (Petitioner’s Exhibit #1-18) If a provider
is denied approval, he/she will be notified and is entitled to a hearing. (Petitioner’s
Exhibit #1-21)

Ms. Murphy also testified DHS requires providers to submit a family’s DHS
voucher number and a daily attendance form to DHS. (Petitioner’s Exhibit #1-20) Once
the form is approved, the provider receives payment from the State. (TR. p. 42) (TR. p.

38) Providers are also eligible for health insurance from the State of Rhode Island if
they earn more than $1800 from DHS in a six-month period. (TR. p. 55-56)
Approximately 700 providers are eligible for health insurance under the Rite Care
Program (even if not otherwise economically qualified) and approximately 349 have
chosen to participate. (TR. p. 57-58, 165) In order to be certified, day care providers,
among other things, must: (1) Agree that the workplace remain smoke-free. (2) Insure

unrestricted access by parents, (3) Maintain daily attendance records, (4) Retain records

" In order to be an approved provider, the provider must hold a current DCYF certification.



for three years and make them available to the State for inspection, (5) Use State
generated billing sheets for submitting request for payment, (6) Use Parent Provider
Enrollment Forms issued by the State, (7) Obtain a clearance through the Child Abuse
and Neglect Tracking System (CANTS).

Ms. Murphy also testified that some family daycare providers have incorporated
with the Secretary of State and that DHS issues 1099’s to the providers. (TR. p. 152) She
also testified that there are no deductions from the daycare providers’ payments for
FICA, federal tax, state tax or retirement. (TR. p. 153) Ms. Murphy also testified that
DHS pays one rate to the providers which do not contemplate overtime. (TR. p. 162) She
indicated that DHS does not monitor or control the hours of business of providers.

p- 162) She stated that although a certified provider must provide daycare services at its
approved (licensed) location, DHS does not control the location of providers;
controlled by the market place. (TR. p. 163) She testified that if a parent has a complaint
relating to DCYF regulations, DHS advises the parent to contact DCYF. If the parent’s
complaint is related to business practices or curriculum, DHS advises the parent to find
another provider. (TR. p. 164)

The second witness to testify was Joanne Flodin, licensing and monitoring
supervisor for DCYF. Pursuant to R.I.G.L. 42-72.1-3, DCYF has promulgated twenty-
five pages of regulations governing character, health, suitability, and qualifications;
provider/child ratios;, workload assignments; procedures and practices regarding basic
child care and services; and compliance with fire and safety codes. (TR. p. 67-68)
(Petitioner’s Exhibit # 1-3) DCYF also maintains a web site which provides information
on how to become a provider, including job qualifications and a summary of the
regulations. Interested parties are directed to contact DCYF to obtain more information.
(Petitioner’s Exhibit # 1-4)

To become a provider, applicants must first attend a three-hour DCYF orientation.
(TR. p. 76-77) DCYF distributes application packets which require physician’s
references, an employment history, a criminal records affidavit, a fingerprinting card,
evidence of a successful screening through the attorney general’s office and DCYF’s

Child Abuse and Neglect System, and a landlord’s permission slip. ‘TR. p. 86) DCYF



shows a video and leads a discussion about how to start a family day care home and
reviews DCYTF regulations and guidelines. (TR. p. 80)

Next, DCYF social workers investigate the suitability of an applicant’s home,
complete an eleven-page evaluation checklist, (Petitioner’s Exhibit #1-11) and investigate
everyone living in the applicant’s household. (TR. p. 84-85, 91 A fire inspector also
visits the home. TR. p. 87) Ms. Flodin also testified that DCYF prohibits providers from
engaging in other employment while children are in their care and from having children
in their care on the morning following all-night employment. (TR. p. 95-96)

DCYF also regulates the type and nature of discipline that a provider may use.
(TR. p. 98) If there is any difference between what the provider thinks is appropriate and
what DCYF thinks is appropriate, DCYF’s judgment governs. (TR. p. 111-112) There
are also regulations requiring providers to spend a “substantial portion of each day
directly involved in activities that center around the developmental needs, interests, and
strengths of the children in their care.” (TR. p. 74) Providers must demonstrate and
document ten hours of approved training every two years and must re-certify every two
years. (TR. p. 108, 217) In order for the training to qualify as “approved”, it must be
related to child care. (TR. p. 204) No amount of demonstrated ability or prior child care
experience excuses a provider from the required training. (TR. p. 109)

DCYF social workers are authorized to make unannounced visits to providers’
homes to investigate compliance with DCYF regulations. (TR. p. 10) When a
qualitative judgment must be made about whether a regulation has been violated, it is the
social worker who makes the judgment. (TR. p. 111-112)

If DCYF decides that a violation of its regulations has occurred, it determines the
remedy. (TR. p. 12) DCYF may choose to monitor the provider on a more regular basis,
require additional training, issue a verbal or a written warning, suspend, or terminate the
provider. TR.p. 114) Ms. Flodin may require that the provider meet with her so she can

decide, based on her own qualitative judgment, “whether there is an alternate solution or



