STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS
RHODE ISLAND STATE LABOR RELATIONS BOARD

IN THE MATTER OF
TOWN OF RICHMOND Employer

- AND - Case No. EE-3644
RHODE ISLAND COUNCIL %4
AFSCME, AFL-CIO Petitioner

DECISION AND DIRECTION OF ELECTION

The above-entitled matter came on to be heard on a "Petition by Employees for
Investigation and Certification of Representatives” (hereinafter “Petition™) filed by Rhode Island
Council 94, AFSCME, AFL-CIO (hereinafter “Petitioner’”) on October 1, 2001, wherein the
Petitioner sought to represent the “Town Hall Clerks, Police Dept. Clerk, Deputy Town Clerk”.
The Petition was accompanied by signature cards which, if verified, were sufficient in number to
warrant the conducting of an election. All signature cards, which had been submitted, were
verified on October 3, 2001, and, as indicated, were of sufficient number to warrant the
conducting of an election.

An informal hearing on the Petition was conducted by the Board’s Investigative Agent on
November 26, 2001, which was attended by mmmﬁvw of both the Employees and the
Employer. At that time, the parties indicated that no agreement could be reached on any
position, on the basis that these positions do not share a community of interest, and that several
were not eligible to become members of a bargaining unit because they were either supervisory
or confidential employees. Formal evidentiary hearings on the Petition were held on January 24,
2002, and January 31, 2002. Additional testimony was taken by way of deposition, and the
transcripts of these depositions were submitted as part of the evidentiary record.

DISCUSSION
MUNICIPAL BARGAINING

Under Rhode Island Law, certain full-time and part-time municipal employees are
permitted to engage in collective bargaining. (See Title 28, Chapter 9.4-1 et seq., the Municipal
Employees Arbitration Act, hereinafter “MEAA™) A Union may be certified as the *bargaining

representative of a group of employees only if those employees constitute an appropriate



bargaining unit In determining whether a proposed bargaining unit is appropriate, the general
inquiry made by the Board in such a determination is whether or not the employees share a
“community of interest”. Factors to determine whether a community of interest exists are:

1) Similarity in scale and manner of determining earnings;

2) Similarity of employment benefits, hours of work, and other terms and conditions of
employment; '

3) Similarity in the kind of work performed;

4) Similarity in the qualifications, skills and training of the employees;

5) Frequency of contact or interchange among employees;

6) Geographic proximity;

7) Continuity or integration of the production process;

8) Common supervision and determination of labor relations policy;

9) Relationship to the administrative organization of the employer;

10) History of collective bargaining;

11) Desires of the affected employees;

12) Extent of union organization.

N.L.R.B. v. Saint Francis College, 562 F.2d 246, 249 (3d Cir. 1977) (citing Robert A. Gorman,
Basic Text on Labor Law, Unionization, and Collective Bargaining, 69 (1976)) Rhode Island
Public Telecommunications Authority v Rhode ]sland State Labor Relations Board, 650 A2d
479 Therefore, each of the contested positions must be examined to determine whether or not
they share a “community of interest” with each other. The burden of establishing the
“community of interest” is on the Petitioner.
Notwithstanding a common “community of interest” with other employees, “supervisory

employees and ‘confidential” employees are ?xcluded from collective bargaining for various

public policy and labor stability concerns In the Board of Trustees, Robert H, Champlin

Board, 694 A.2d 1185, 1189 (R.I.
1997), the Rhode Island Supreme Court adopted the following federal definition of “supervisor”

“any individual having authority, in the interest of the employer, to hire, transfer,
suspend, lay off, recall, promote, discharge, assign, reward, or discipline other
employees, or responsibly to direct them, or to adjust their grievances, or effectively
to recommend such action, if in connection with the foregoing the exercise of such
authority is not of a merely routine or clerical nature, but requires the use of
independent judgment.” (29 U.S.C. § 152(11))

Under federal law, this list of supervisory functions has been determined to be disjunctive;
that is, a supervisor is an individual with the authority to undertake any one of these functions

Rest Haven Living Center, Inc., 322 NLRB 33, 150 LRRM 1132 (1996).



In Barrington School Committee v. Rhode Island State Labor Relations Board, 694 A.2d

1185 (R.I. 1992) the Rhode Island Supreme Court considered the question of which employees
qualify as “confidential” and held:

“Two categories of employees are recognized as confidential under the test and
are therefore excluded from collective bargaining. The first category comprises
those confidential employees who assist and act in a confidential capacity to
persons who formulate, determine, and effectuate management policies in the
field of labor relations. ... The second category consists of employees who, in the
course of their duties, regularly have access to confidential information
concerning anticipated changes which may result from collective bargaining

negotiations. (Barrington at p. 1136, quoting NLRB v, Hendricks County Rural
Electric Membership Corp, 454 U.S. 170 at 189)
THE PROPOSED BARGAINING UNIT

The proposed bargaining unit consists of eight clerical employees of the Town of
Richmond. Seven of the employees work for departments located within the Town Hall. These
are Deputy Town Clerk, Clerk I in the Office of the Town Clerk, Clerk II in the Office of the
Town Clerk, Clerl; to the Town Treasurer, Clerk to the Tax Assessor, Clerk to the Tax Collector,
Clerk to the Building and Zoning Official. The eighth employee is the Police Department Clerk
who works in the “Municipal Building”, located approximately three miles from the Town Hall.

The Town of Richmond employs 44 people; 20 part-time employees and 24 full-time
employees. (TR 1/24/02, p. 10) Employees that work 20 or more hours are termed “benefit”
employees, and receive either partial or full lzeneﬁts; including health insurance, sick leave,
holiday pay, and vacation pay. Employees working less than 20 hours per week receive no
benefits. Full-time employees are those that work at least thirty (30) hours per week year round.
A Town Ordinance, adopted by the Town Council, sets forth the personnel rules and regulations
and benefits schedule. The Town Council has also adopted a pay schedule with various grades
and steps. Merit raises are also possible, but are determined by each department head, without
input or interference by the Town Council.

The Town of Richmond is governed by a Town Council, and does not have a Town
Manager or Administrator. There is no centralized “personnel office” or human resources
department. The day-to-day management of Town Departments is left to the individual
department head, who will engage in hiring, firing, and other supervisory functions. There are
cight (8) departments within the Town: (1) Office of the Tax Assessor, headed by Elizabeth

Fornier; (2) Office of the Tax Collector, headed by Susan Schaffer; (3) Public Works



Department, (4) Police Department, headed by Chief Raymond Driscoll; (5) Planning
Department; (6) Office of the Building and Zoning Official, headed by Loren Gengarella; (7)
Office of the Town Treasurer, headed by Kathleen Damicis; and (8) Office of the Town Clerk,
headed by Patricia Valliere. The Town Treasurer and the Town Clerk are elected positions. The
heads of the other six departments are appointed by the Town Council. While all department

heads may submit reports to the Town Council, the Town Clerk and Treasurer, as elected



